
COMPTROLLER GENERAL OF THE UNITED STATES

IA! WASHINGTOK D.C. lei.

MAY 11
3w4a9( MAY 11 1966

Dear W. Secretary:

Referenee is made to a letter dated April 27, 1966, wdth enclostme,
twcs the Genera Cowneli Office of the Chief of ngilnersa, cocernaig
an error made by bz3ly Devo herolet of Detrolt, lehihas, In sub- mm 0 AV VI

nitting its bid under invitation for bids No. tWLiv Q6 35, at a.
re nlt of %hich a coutr ctaa v wared to the oapse.

The contract ears the promawnt or a nev tep-van truck for

the U.& Amy 109Weer Disct, ietake $oval and mas urded March 17,

1966 to the ompay by the U.S. Army &Zneer District, betroit, satte

'oeWng agnyW la the wm t or $a,682.34..

In the coonting officer's findlnp of tact It is repmrted that.
Itior to the issuance of the imvtatio, r*prentativeS at the U.S.

lake Svey District, in an effort to pote eompetitona for the motor

vehicles to be advertised, visited the contractor's sales office and

requxted and received a written ptation on the step-van truck of
which it ma ehp eel stated that Federal owl: tax,

Wtiefld sales taz and license fees were e1ved. Sales to the Govern

*a*t and its saecies are stated to be exaupt from the Viehipal sales
tax an tan4'bls perwa pvcerty ex ane actor yaicle license fees

(fIlow States Annoated, Sections 7.52t and 9.13916). It is reported
tt the otstloa diid wt Winds Federal emise tu* althau& awlicable,

beasmne the cootrator m dvised by a repreesutaUTe of the 1.8. Lake

SuVwm Kistriat that eA tax mm not wpplicAble to Gwermet pehases

of motor vehilms. Zt 11 leoed lso that this contractor bad litle

ho1le1ge concrnng Geverinnt froenrawat.

1ecae of the dispity between the bid of the centreor and the

bid of the only other bidder in the mount of $6,036*94,, veriflestion
of its bid ma requested of tuacy Dkvn by telehone an mumb 17, 1966.

It is reported tht w1ile t contractor verified its WA price, it vas

evident that this was only a verification of te prviouloy qw*ted price
to the requestiW aewacy *ich was based on the alarieresentati1 by a

1sreuntative of that district ma to the ety of the Federal
maids tax. Prior to ard of the comtnat the Detroit Distriet as

Procar ng agency as wt swere of the incorrect *ination given to tV
contratr conaerning exzlusion of the Tederal exi tax.
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Wo~n receipt of the award thb. contractor advised the contracting
o*fe by, telepboue au March 22, 1966, that the Federal exis US

-vas not Incluled ini ts bid and confU-ad fthe conversation by letter
dated tarob 23, 1966. s8bsequerny, the conmactor funished a sworn

statmest dated Ura 31, 1966, alleging that du to Misinformation
tkom a represstIve of the U.B. lobhe $V Districts it bad s-

takonly excluded the Federal excise tax In the amount of WI6 frm
its bid. A copy of the pitation given to ZaM 8wrvey District showing

th ezlu&d tams m eaclosed with the ntatmnt.

Se contract eontins the standard clause entitled -Federal, ttes

A Leca" Taxes (Aug. 1963), " required by APR 1wl1.l(c )vOwiitn
nEr "a tbat, "eacep as may be otbervise, provided in this contract,

ostract pricme Ioindes ali apcble Pederal, , l l
tasx and duties." So contractor hasmdes no effort toward er ce
Ad Is tot da8sing an perfornc costs. It reuests eorrection of

Use cotit prim. eo paymIt bes been wAdew the Coatiact and
it bas been ft mlly ascertained, on the basis of Infomtion from
th Inter=1 Revenu Service, tat the t stated as edeal excise
tx, 261, is a correct repreaenttio@ of the Pederal excise tax due
on this purAwas, payable at the tim. of sale. On the bads of the
reported ¢fats, the Office of the Chief of mgmnee joins the con-
tractng offcer in reemending refbmtios of the contract by in-
Oreeing the contiact price to Selude the Federal amise tax.

It ba been held that *e. in connectiou with a Governmelt con-
tract, the Oweneut apmrently neigentl misstated a maerial fat
and thereby ad" the plaintiff to its An and where the Plaintiff
V negligent In not diseaveriig fte misetatet ad ascertaining for

Itself what the facts wer. before saitting Its bid, the position of
tUs parties is that of person who have mado s mutual mistake as to a
naterial fact routing to the contrat as t out mhoulh therefore,
In effeot, refm the contrct by, ptting thm i the position they
rwuld bove occupied but for the mistake. Iralfia Ragiuaer Co&jn.
AIa 2tt_ 01 Ct. Cl. 516 tJ f general rule in that a

z wmtal mistake as to material facts may either
be reminded or reformid.o Se 12 nt* Jr., Cotcts, see. 126 aM

17 0.8., Contraets, See. 134. Further, it is an additiomal rule
that mistake on one side and misreprresestatiO, iaether wilful or aeci-
dent4.,oa the other, constitute a gouI for reforeation where the

prt misled has relied on the misrepresentol of the party seekig
to bind hia. 76 C.J.s., Refmation of Tratr'nets, section 29.
Restitution in these oircumtances may be obtained on the premise
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tht it vould be wJwt to allow onelb* msd. the MI resetUtio,
etongh iUMOMtI to retin the fruits of a bagaIn dzeh mg induced,

In 10ol or In irt, by vch mixremettim. See Williston on

CoutzSctS, Wm* Rd*: sections 13. and 1509 &M the amen therein cited.
Aecordinely, it ts coculWe that the contmt paw lryi s be refomed

to Ino.e the moomt of W61, the swut of -tho qiplcable Federal
acts. tWa 03 the asnseil aftinitra1ia recumsmied.

Mme submitted popers~are returned herewith.

zwerov Ymn',

FRANK tL WEfz

Asslstant Os troll Generl
oa tbe Vnited, notes

Soe Noworble
So SecretarY of the &w~

V. b
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